Alcohol/Substance Abuse Information
HIV/AIDS

Federal regulations prohibit the disclosure and use of records of the identity, diagnosis,
prognosis, or treatment of any patient which are maintained in connection with the
performance of any drug abuse prevention function conducted, regulated or directly or
indirectly assisted by any dept. or agency of the U.S. except in certain circumstances. .
i.e. If you receive Medicaid, Medicare, etc. in doing your job — regardless if the patient in
question is paying you through such a means — these rules apply to you.

Patient identifying information includes:

name

address

SSN

fingerprints

photographs

or similar information by which the identity of a patient can be determined with
reasonable accuracy and speed either directly or by reference to other publicly
available information.
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Regulations do not require disclosure under any circumstance.
Records can be disclosed with written consent.

Records can be disclosed without written consent as follows:
% to medical personnel for to the extent necessary to meet a bona fide medical
emergency
% to qualified personnel for the purpose of conducting scientific research
,management audits, financial audits, or program evaluation, but such personnel
may not identify directly or indirectly any individual patient
¢ if authorized by an appropriate court order

Records may not be used to initiate or substantiate criminal charges against a patient.

HIV/AIDS

General rule of confidentiality

All information and records, whether publicly or privately maintained, that identify a
person with AIDS virus infection or w ho has or may have a disease or condition required
to be reported pursuant to the provisions of Article 6 of Chapter 130A shall be strictly
confidential. This information shall not be released or made public except under
certain circumstances.

% specific medical or epidemiological information may be disclosed for statistical
purposes in a way that no person can be identified

with the written consent of the patient or his guardian

to health care personnel providing medical care to the patient;
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% release is necessary to protect the public health and is made pursuant to the rules
regarding control measures for communicable diseases

pursuant to other provisions of Article 6 Chapter 130A

pursuant to a court order or subpoena
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All disclosures should be documented in the client’s medical record
All information released must be stamped with a warning that the information is
confidential, and must not be re-released without client consent.

Article 6.
Communicable Diseases.
Part 1. In General.
§ 130A-133: Repealed by Session Laws 2002-179, s. 3, effective October 1, 2002.

§ 130A-134. Reportable diseases and conditions.
The Commission shall establish by rule a list of communicable diseases and communicable conditions
to be reported. (1983, c. 891, s. 2; 1987, c. 782, s. 4.)

§ 130A-135. Physicians to report.

A physician licensed to practice medicine who has reason to suspect that a person about whom the
physician has been consulted professionally has a communicable disease or communicable condition
declared by the Commission to be reported, shall report information required by the Commission to the
local health director of the county or district in which the physician is consulted. The Commission shall
declare confirmed HIV infection to be a reportable communicable condition. (1893, c. 214, s. 11; Rev., s.
3448; 1917, c. 263, s. 7; C.S., s. 7151; 1921, c. 223, 5. 1; 1957, ¢. 1357, s. 1; 1973, c. 476, s. 128; 1983, c.
891,s.2; 1987, c. 782, 5. 5; 1989, c. 698, s. 3.)

§ 130A-136. School principals and child care operators to report.

A principal of a school and an operator of a child care facility, as defined in G.S. 110-86(3), who has
reason to suspect that a person within the school or child care facility has a communicable disease or
communicable condition declared by the Commission to be reported, shall report information required by
the Commission to the local health director of the county or district in which the school or facility is
located. (1979, c. 192, s. 2; 1983, c. 891, 5. 2; 1987, c. 782, s. 6; 1997-506, s. 46.)

§ 130A-137. Medical facilities may report.

A medical facility, in which there is a patient reasonably suspected of having a communicable disease
or condition declared by the Commission to be reported, may report information specified by the
Commission to the local health director of the county or district in which the facility is located. (1983, c.
891,5s.2; 1987, ¢. 782,s.7.)

§ 130A-138. Operators of restaurants and other food or drink establishments to report.

An operator of a restaurant or other establishment where food or drink is prepared or served for pay, as
defined in G.S. 130A-247(4) and (5), shall report information required by the Commission to the local
health director of the county or district in which the restaurant or food establishment is located when the
operator has reason to suspect an outbreak of food-borne illness in its customers or employees or when it
has reason to suspect that a food handler at the establishment has a food-borne disease or food-borne
condition required by the Commission to be reported. (1917, c. 263, 5. 9; C.S., s. 7153; 1921, c. 223, s. 3;
1957, c. 1357, s. 1; 1973, c. 476, s. 128; 1979, c. 192, s. 3; 1983, c. 891, 5. 2; 1987, c. 782, 5. 8.)

§ 130A-139. Persons in charge of laboratories to report.



A person in charge of a laboratory providing diagnostic service in this State shall report information
required by the Commission to a public health agency specified by the Commission when the laboratory
makes any of the following findings:

(1) Sputa, gastric contents, or other specimens which are smear positive for acid fast
bacilli or culture positive for Mycobacterium tuberculosis;

2) Urethral smears positive for Gram-negative intracellular diplococci or any culture
positive for Neisseria gonorrhoeae;

(3)  Positive serological tests for syphilis or positive darkfield examination;

4) Any other positive test indicative of a communicable disease or communicable
condition for which laboratory reporting is required by the Commission. (1981, c.
81,s.1; 1983, c. 891,s.2; 1987, c. 782, 5. 9; 2001-28, 5. 1.)

§ 130A-140. Local health directors to report.

A local health director shall report to the Department all cases of diseases or conditions or laboratory
findings of residents of the jurisdiction of the local health department which are reported to the local health
director pursuant to this Article. A local health director shall report all other cases and laboratory findings
reported pursuant to this Article to the local health director of the county, district, or authority where the
person with the reportable disease or condition or laboratory finding resides. (1919, c. 206, s. 2; C.S., s.
7192; 1957, c. 1357, s. 1; 1961, c. 753; 1973, c. 476, s. 128; 1983, c. 891, s. 2; 1987, c. 782, s. 10;
1997-502, s. 10.)

§ 130A-141. Form, content and timing of reports.

The Commission shall adopt rules which establish the specific information to be submitted when
making a report required by this Article, time limits for reporting, the form of the reports and to whom
reports of laboratory findings are to be made. (1983, c. 891, s. 2; 1987, c. 782, s. 11.)

§ 130A-141.1. Temporary order to report.

(a) The State Health Director may issue a temporary order requiring health care providers to report
symptoms, diseases, conditions, trends in use of health care services, or other health-related information
when necessary to conduct a public health investigation or surveillance of an illness, condition, or
symptoms that may indicate the existence of a communicable disease or condition that presents a danger to
the public health. The order shall specify which health care providers must report, what information is to be
reported, and the period of time for which reporting is required. The period of time for which reporting is
required pursuant to a temporary order shall not exceed 90 days. The Commission may adopt rules to
continue the reporting requirement when necessary to protect the public health.

(b) For the purposes of this section, the term "health care provider" has the same meaning as that
term is defined in G.S. 130A-476(g). (2004-80, s. 5.)

§ 130A-142. Immunity of persons who report.

A person who makes a report pursuant to the provisions of this Article shall be immune from any civil
or criminal liability that might otherwise be incurred or imposed as a result of making that report. (1983, c.
891,s.2; 1987, c. 782, 5. 12.)

§ 130A-143. Confidentiality of records.

All information and records, whether publicly or privately maintained, that identify a person who has
AIDS virus infection or who has or may have a disease or condition required to be reported pursuant to the
provisions of this Article shall be strictly confidential. This information shall not be released or made
public except under the following circumstances:

(1) Release is made of specific medical or epidemiological information for statistical
purposes in a way that no person can be identified;

2) Release is made of all or part of the medical record with the written consent of the
person or persons identified or their guardian;

(3)  Release is made to health care personnel providing medical care to the patient;

4) Release is necessary to protect the public health and is made as provided by the
Commission in its rules regarding control measures for communicable diseases and
conditions;



(5)  Release is made pursuant to other provisions of this Article;

(6) Release is made pursuant to subpoena or court order. Upon request of the person
identified in the record, the record shall be reviewed in camera. In the trial, the trial
judge may, during the taking of testimony concerning such information, exclude
from the courtroom all persons except the officers of the court, the parties and those
engaged in the trial of the case;

(7 Release is made by the Department or a local health department to a court or a law
enforcement official for the purpose of enforcing this Article or Article 22 of this
Chapter, or investigating a terrorist incident using nuclear, biological, or chemical
agents. A law enforcement official who receives the information shall not disclose it
further, except (i) when necessary to enforce this Article or Article 22 of this
Chapter, or when necessary to conduct an investigation of a terrorist incident using
nuclear, biological, or chemical agents, or (ii) when the Department or a local health
department seeks the assistance of the law enforcement official in preventing or
controlling the spread of the disease or condition and expressly authorizes the
disclosure as necessary for that purpose;

(8) Release is made by the Department or a local health department to another federal,
state or local public health agency for the purpose of preventing or controlling the
spread of a communicable disease or communicable condition;

9) Release is made by the Department for bona fide research purposes. The Commission
shall adopt rules providing for the use of the information for research purposes;

(10)  Release is made pursuant to G.S. 130A-144(b); or

(11)  Release is made pursuant to any other provisions of law that specifically authorize or
require the release of information or records related to AIDS. (1983, c. 891, s. 2;
1987, c. 782, s. 13;2002-179, s. 7.)

§ 130A-144. Investigation and control measures.

(a) The local health director shall investigate, as required by the Commission, cases of
communicable diseases and communicable conditions reported to the local health director pursuant to this
Article.

(b) Physicians and persons in charge of medical facilities or laboratories shall, upon request and
proper identification, permit a local health director or the State Health Director to examine, review, and
obtain a copy of medical or other records in their possession or under their control which the State Health
Director or a local health director determines pertain to the (i) diagnosis, treatment, or prevention of a
communicable disease or communicable condition for a person infected, exposed, or reasonably suspected
of being infected or exposed to such a disease or condition, or (ii) the investigation of a known or
reasonably suspected outbreak of a communicable disease or communicable condition.

() A physician or a person in charge of a medical facility or laboratory who permits examination,
review or copying of medical records pursuant to subsection (b) shall be immune from any civil or criminal
liability that otherwise might be incurred or imposed as a result of complying with a request made pursuant
to subsection (b).

(d) The attending physician shall give control measures prescribed by the Commission to a patient
with a communicable disease or communicable condition and to patients reasonably suspected of being
infected or exposed to such a disease or condition. The physician shall also give control measures to other
individuals as required by rules adopted by the Commission.

(e)  The local health director shall ensure that control measures prescribed by the Commission have
been given to prevent the spread of all reportable communicable diseases or communicable conditions and
any other communicable disease or communicable condition that represents a significant threat to the
public health. The local health department shall provide, at no cost to the patient, the examination and
treatment for tuberculosis disease and infection and for sexually transmitted diseases designated by the
Commission.

€3] All persons shall comply with control measures, including submission to examinations and
tests, prescribed by the Commission subject to the limitations of G.S. 130A-148.

(2) The Commission shall adopt rules that prescribe control measures for communicable diseases
and conditions subject to the limitations of G.S. 130A-148. Temporary rules prescribing control measures
for communicable diseases and conditions shall be adopted pursuant to G.S. 150B-13.



(h) Anyone who assists in an inquiry or investigation conducted by the State Health Director for
the purpose of evaluating the risk of transmission of HIV or Hepatitis B from an infected health care
worker to patients, or who serves on an expert panel established by the State Health Director for that
purpose, shall be immune from civil liability that otherwise might be incurred or imposed for any acts or
omissions which result from such assistance or service, provided that the person acts in good faith and the
acts or omissions do not amount to gross negligence, willful or wanton misconduct, or intentional
wrongdoing. This qualified immunity does not apply to acts or omissions which occur with respect to the
operation of a motor vehicle. Nothing in this subsection provides immunity from liability for a violation of
G.S. 130A-143. (1893, c. 214, s. 16; Rev., s. 4459; 1909, c. 793, s. 8; C.S., s. 7158; 1957, c. 1357, s. 1;
1973, c. 476, s. 128; 1983, c. 891, 5. 2; 1987, c. 782, s. 14; 1991, c. 225, s. 1; 1995, c. 228, s. 1; 2001-28, s.
2;2004-80, s. 6.)

§ 130A-145. Quarantine and isolation authority.

(a) The State Health Director and a local health director are empowered to exercise quarantine and
isolation authority. Quarantine and isolation authority shall be exercised only when and so long as the
public health is endangered, all other reasonable means for correcting the problem have been exhausted,
and no less restrictive alternative exists.

(b) No person other than a person authorized by the State Health Director or local health director
shall enter quarantine or isolation premises. Nothing in this subsection shall be construed to restrict the
access of authorized health care, law enforcement, or emergency medical services personnel to quarantine
or isolation premises as necessary in conducting their duties.

() Before applying quarantine or isolation authority to livestock or poultry for the purpose of
preventing the direct or indirect conveyance of an infectious agent to persons, the State Health Director or a
local health director shall consult with the State Veterinarian in the Department of Agriculture and
Consumer Services.

(d) When quarantine or isolation limits the freedom of movement of a person or animal or of
access to a person or animal whose freedom of movement is limited, the period of limited freedom of
movement or access shall not exceed 30 calendar days. Any person substantially affected by that limitation
may institute in superior court in Wake County or in the county in which the limitation is imposed an action
to review that limitation. The official who exercises the quarantine or isolation authority shall give the
persons known by the official to be substantially affected by the limitation reasonable notice under the
circumstances of the right to institute an action to review the limitation. If a person or a person's
representative requests a hearing, the hearing shall be held within 72 hours of the filing of that request,
excluding Saturdays and Sundays. The person substantially affected by that limitation is entitled to be
represented by counsel of the person's own choice or if the person is indigent, the person shall be
represented by counsel appointed in accordance with Article 36 of Chapter 7A of the General Statutes and
the rules adopted by the Office of Indigent Defense Services. The court shall reduce or terminate the
limitation unless it determines, by the preponderance of the evidence, that the limitation is reasonably
necessary to prevent or limit the conveyance of a communicable disease or condition to others.

If the State Health Director or the local health director determines that a 30-calendar-day limitation on
freedom of movement or access is not adequate to protect the public health, the State Health Director or
local health director must institute in superior court in the county in which the limitation is imposed an
action to obtain an order extending the period of limitation of freedom of movement or access. If the person
substantially affected by the limitation has already instituted an action in superior court in Wake County,
the State Health Director must institute the action in superior court in Wake County or as a counterclaim in
the pending case. Except as provided below for persons with tuberculosis, the court shall continue the
limitation for a period not to exceed 30 days if it determines, by the preponderance of the evidence, that the
limitation is reasonably necessary to prevent or limit the conveyance of a communicable disease or
condition to others. The court order shall specify the period of time the limitation is to be continued and
shall provide for automatic termination of the order upon written determination by the State Health Director
or local health director that the quarantine or isolation is no longer necessary to protect the public health. In
addition, where the petitioner can prove by a preponderance of the evidence that quarantine or isolation was
not or is no longer needed for protection of the public health, the person quarantined or isolated may move
the trial court to reconsider its order extending quarantine or isolation before the time for the order
otherwise expires and may seek immediate or expedited termination of the order. Before the expiration of
an order issued under this section, the State Health Director or local health director may move to continue



the order for additional periods not to exceed 30 days each. If the person whose freedom of movement has
been limited has tuberculosis, the court shall continue the limitation for a period not to exceed one calendar
year if it determines, by a preponderance of the evidence, that the limitation is reasonably necessary to
prevent or limit the conveyance of tuberculosis to others. The court order shall specify the period of time
the limitation is to be continued and shall provide for automatic termination of the order upon written
determination by the State Health Director or local health director that the quarantine or isolation is no
longer necessary to protect the public health. In addition, where the petitioner can prove by a
preponderance of the evidence that quarantine or isolation was not or is no longer needed for protection of
the public health, the person quarantined or isolated may move the trial court to reconsider its order
extending quarantine or isolation before the time for the order otherwise expires and may seek immediate
or expedited termination of the order. Before the expiration of an order limiting the freedom of movement
of a person with tuberculosis, the State Health Director or local health director may move to continue the
order for additional periods not to exceed one calendar year each. (1957, c. 1357, s. 1; 1983, ¢. 891, s. 2;
1987, c. 782, s. 15;2002-179, s. 5; 2004-80, s. 2.)

§ 130A-146. Transportation of bodies of persons who have died of reportable diseases.

No person shall transport in this State the remains of any person who has died of a disease declared by
the Commission to be reported until the body has been encased in a manner as prescribed by rule by the
Commission. Only persons who have complied with the rules of the Commission concerning the removal
of dead bodies shall be issued a burial-transit permit. (1893, c. 214, s. 16; Rev., s. 4459; C.S., s. 7161;
1953, ¢. 675, s. 16; 1957, ¢. 1357, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.)

§ 130A-147. Rules of the Commission.
For the protection of the public health, the Commission is authorized to adopt rules for the detection,
control and prevention of communicable diseases. (1983, c. 891, s. 2.)

§ 130A-148. Laboratory tests for AIDS virus infection.

(a) For the protection of the public health, the Commission shall adopt rules establishing standards
for the certification of laboratories to perform tests for Acquired Immune Deficiency Syndrome (AIDS)
virus infection. The rules shall address, but not be limited to, proficiency testing, record maintenance,
adequate staffing and confirmatory testing. Tests for AIDS virus infection shall be performed only by
laboratories certified pursuant to this subsection and only on specimens submitted by a physician licensed
to practice medicine. This subsection shall not apply to testing performed solely for research purposes
under the approval of an institutional review board.

(b) Prior to obtaining consent for donation of blood, semen, tissue or organs, a facility or institution
seeking to obtain blood, tissue, semen or organs for transfusion, implantation, transplantation or
administration shall provide the potential donor with information about AIDS virus transmission, and
information about who should not donate.

() No blood or semen may be transfused or administered when blood from the donor has not been
tested or has tested positive for AIDS virus infection by a standard laboratory test.

(d) No tissue or organs may be transplanted or implanted when blood from the donor has not been
tested or has tested positive for AIDS virus infection by a standard laboratory test unless consent is
obtained from the recipient, or from the recipient's guardian or a responsible adult relative of the recipient if
the recipient is not competent to give such consent.

(e) Any facility or institution that obtains or transfuses, implants, transplants, or administers blood,
tissue, semen, or organs shall be immune from civil or criminal liability that otherwise might be incurred or
imposed for transmission of AIDS virus infection if the provisions specified in subsections (b), (c), and (d)
of this section have been complied with.

€3] Specimens may be tested for AIDS virus infection for research or epidemiologic purposes
without consent of the person from whom the specimen is obtained if all personal identifying information is
removed from the specimen prior to testing.

(2) Persons tested for AIDS virus infection shall be notified of test results and counseled
appropriately. This subsection shall not apply to tests performed by or for entities governed by Article 39
of Chapter 58 of the General Statutes, the Insurance Information and Privacy Protection Act, provided that
said entities comply with the notice requirements thereof.



(h) The Commission may authorize or require laboratory tests for AIDS virus infection when
necessary to protect the public health.

A test for AIDS virus infection may also be performed upon any person solely by order of a physician
licensed to practice medicine in North Carolina who is rendering medical services to that person when, in
the reasonable medical judgment of the physician, the test is necessary for the appropriate treatment of the
person; however, the person shall be informed that a test for AIDS virus infection is to be conducted, and
shall be given clear opportunity to refuse to submit to the test prior to it being conducted, and further if
informed consent is not obtained, the test may not be performed. A physician may order a test for AIDS
virus infection without the informed consent of the person tested if the person is incapable of providing or
incompetent to provide such consent, others authorized to give consent for the person are not available, and
testing is necessary for appropriate diagnosis or care of the person.

An unemancipated minor may be tested for AIDS virus infection without the consent of the parent or
legal guardian of the minor when the parent or guardian has refused to consent to such testing and there is
reasonable suspicion that the minor has AIDS virus or HIV infection or that the child has been sexually
abused.

(1) Except as provided in this section, no test for AIDS virus infection shall be required, performed
or used to determine suitability for continued employment, housing or public services, or for the use of
places of public accommodation as defined in G.S. 168 A-3(8), or public transportation.

Further it shall be unlawful to discriminate against any person having AIDS virus or HIV infection on
account of that infection in determining suitability for continued employment, housing, or public services,
or for the use of places of public accommodation, as defined in G.S. 168A-3(8), or public transportation.

Any person aggrieved by an act or discriminatory practice prohibited by this subsection relating to
housing shall be entitled to institute a civil action pursuant to G.S. 41A-7 of the State Fair Housing Act.
Any person aggrieved by an act or discriminatory practice prohibited by this subsection other than one
relating to housing may bring a civil action to enforce rights granted or protected by this subsection.

The action shall be commenced in superior court in the county where the alleged discriminatory
practice or prohibited conduct occurred or where the plaintiff or defendant resides. Such action shall be
tried to the court without a jury. Any relief granted by the court shall be limited to declaratory and
injunctive relief, including orders to hire or reinstate an aggrieved person or admit such person to a labor
organization.

In a civil action brought to enforce provisions of this subsection relating to employment, the court may
award back pay. Any such back pay liability shall not accrue from a date more than two years prior to the
filing of an action under this subsection. Interim earnings or amounts earnable with reasonable diligence
by the aggrieved person shall operate to reduce the back pay otherwise allowable. In any civil action
brought under this subsection, the court, in its discretion, may award reasonable attorney's fees to the
substantially prevailing party as a part of costs.

A civil action brought pursuant to this subsection shall be commenced within 180 days after the date
on which the aggrieved person became aware or, with reasonable diligence, should have become aware of
the alleged discriminatory practice or prohibited conduct.

Nothing in this section shall be construed so as to prohibit an employer from:

(1) Requiring a test for AIDS virus infection for job applicants in preemployment medical
examinations required by the employer;

2) Denying employment to a job applicant based solely on a confirmed positive test for
AIDS virus infection;

3) Including a test for AIDS virus infection performed in the course of an annual medical
examination routinely required of all employees by the employer; or

4) Taking the appropriate employment action, including reassignment or termination of
employment, if the continuation by the employee who has AIDS virus or HIV
infection of his work tasks would pose a significant risk to the health of the
employee, coworkers, or the public, or if the employee is unable to perform the
normally assigned duties of the job.

Gg) It shall not be unlawful for a licensed health care provider or facility to:

(1)  Treat a person who has AIDS virus or HIV infection differently from persons who do
not have that infection when such treatment is appropriate to protect the health care
provider or employees of the provider or employees of the facility while providing
appropriate care for the person who has the AIDS virus or HIV infection; or



2) Refer a person who has AIDS virus or HIV infection to another licensed health care
provider or facility when such referral is for the purpose of providing more
appropriate treatment for the person with AIDS virus or HIV infection. (1987, c. 782,
s. 16; 1989, c. 698, s. 1; 1991, c. 720, 5. 78.)
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Some of the rule for confidentiality of alcohol and drug records (42
CFR 2.1) is offered below. You can find more of it, at
WWW . gpoaccess .gov

[Code of Federal Regulations]
[Title 42, Volume 1]
[Revised as of October 1, 2004]
From the U.S. Government Printing Office via GPO Access
[CITE: 42CFR2.1]
[Page 7-8]
TITLE 42--PUBLIC HEALTH

CHAPTER I--PUBLIC HEALTH SERVICE, DEPARTMENT OF HEALTH AND HUMAN
SERVICES

PART 2_CONFIDENTIALITY OF ALCOHOL AND DRUG ABUSE PATIENT RECORDS
--Table of Contents

Subpart A Introduction

Sec. 2.1 Statutory authority for confidentiality of drug abuse patient
records.

Subpart A Introduction

Sec.

2.1 Statutory authority for confidentiality of drug abuse patient
records.

2.2 Statutory authority for confidentiality of alcohol abuse patient
records.

2.3 Purpose and effect.

2.4 Criminal penalty for violation.

2.5 Reports of violations.
Subpart B General Provisions

.11 Definitions.

.12 Applicability.

.13 Confidentiality restrictions.

.14 Minor patients.

.15 Incompetent and deceased patients.
.16 Security for written records.
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.17 Undercover agents and informants.

.18 Restrictions on the use of identification cards.

.19 Disposition of records by discontinued programs.

.20 Relationship to State laws.

.21 Relationship to Federal statutes protecting research subjects
against compulsory disclosure of their identity.

.22 Notice to patients of Federal confidentiality requirements.

2.23 Patient access and restrictions on use.
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Subpart C Disclosures With Patient's Consent

.31 Form of written consent.

.32 Prohibition on redisclosure.

.33 Disclosures permitted with written consent.

.34 Disclosures to prevent multiple enrollments in detoxification and
maintenance treatment programs.

2.35 Disclosures to elements of the criminal justice system which have

referred patients.
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Subpart D Disclosures Without Patient Consent

N

.51 Medical emergencies.
.52 Research activities.
2.53 Audit and evaluation activities.

N

Subpart E Court Orders Authorizing Disclosure and Use

2.61 Legal effect of order.

2.62 Order not applicable to records disclosed without consent to
researchers, auditors and evaluators.

2.63 Confidential communications.

2.64 Procedures and criteria for orders authorizing disclosures for
noncriminal purposes.

2.65 Procedures and criteria for orders authorizing disclosure and use
of records to criminally investigate or prosecute patients.

2.66 Procedures and criteria for orders authorizing disclosure and use
of records to investigate or prosecute a program or the

person
holding the records.

2.67 Orders authorizing the use of undercover agents and informants to
criminally investigate employees or agents of a program.

Authority: Sec. 408 of Pub. L. 92-255, 86 Stat. 79, as amended by
sec. 303 (a), (b) of Pub L. 93-282, 83 Stat. 137, 138; sec. 4(c) (5) (A)
of Pub. L. 94-237, 90 Stat. 244; sec. 111 (c) (3) of Pub. L. 94-581, 90
Stat. 2852; sec. 509 of Pub. L. 96-88, 93 Stat. 695; sec. 973(d) of
Pub.

L. 97-35, 95 Stat. 598; and transferred to sec. 527 of the Public
Health

Service Act by sec. 2(b) (16) (B) of Pub. L. 98-24, 97 Stat. 182 and as
amended by sec. 106 of Pub. L. 99-401, 100 Stat. 907 (42 U.S.C. 290ee-
3)

and sec. 333 of Pub. L. 91-616, 84 Stat. 1853, as amended by sec.

122 (a)

of Pub. L. 93-282, 88 Stat. 131; and sec. 111 (c) (4) of Pub. L. 94-581,
90 Stat. 2852 and transferred to sec. 523 of the Public Health Service
Act by sec. 2(b) (13) of Pub. L. 98-24, 97 Stat. 181 and as amended by



sec. 106 of Pub. L. 99-401, 100 Stat. 907 (42 U.S.C. 290dd-3), as
amended by sec. 131 of Pub. L. 102-321, 106 Stat. 368, (42 U.S.C.
290dd-

2) .

Source: 52 FR 21809, June 9, 1987, unless otherwise noted.

The restrictions of these regulations upon the disclosure and use
of
drug abuse patient records were initially authorized by section 408 of
the Drug Abuse Prevention, Treatment, and Rehabilitation Act (21 U.S.C.
1175) . That section as amended was transferred by Pub. L. 98-24 to
section 527 of the Public Health Service Act which is codified

[ [Page 8]]

at 42 U.S.C. 290ee-3. The amended statutory authority is set forth
below:

Sec. 290ee-3. Confidentiality of patient records.

(a) Disclosure authorization

Records of the identity, diagnosis, prognosis, or treatment of any
patient which are maintained in connection with the performance of any
drug abuse prevention function conducted, regulated, or directly or
indirectly assisted by any department or agency of the United States
shall, except as provided in subsection (e) of this section, be
confidential and be disclosed only for the purposes and under the
circumstances expressly authorized under subsection (b) of this
section.

(b) Purposes and circumstances of disclosure affecting consenting
patient and patient regardless of consent

(1) The content of any record referred to in subsection (a) of this
section may be disclosed in accordance with the prior written consent
of
the patient with respect to whom such record is maintained, but only to
such extent, under such circumstances, and for such purposes as may be
allowed under regulations prescribed pursuant to subsection (g) of this
section.

(2) Whether or not the patient, with respect to whom any given
record referred to in subsection (a) of this section is maintained,
gives his written consent, the content of such record may be disclosed
as follows:

(A) To medical personnel to the extent necessary to meet a bona
fide
medical emergency.

(B) To gqualified personnel for the purpose of conducting scientific
research, management audits, financial audits, or program evaluation,
but such personnel may not identify, directly or indirectly, any
individual patient in any report of such research, audit, or
evaluation,
or otherwise disclose patient identities in any manner.

(C) If authorized by an appropriate order of a court of competent
jurisdiction granted after application showing good cause therefor. In
assessing good cause the court shall weigh the public interest and the



need for disclosure against the injury to the patient, to the
physician-

patient relationship, and to the treatment services. Upon the granting
of such order, the court, in determining the extent to which any
disclosure of all or any part of any record is necessary, shall impose
appropriate safeguards against unauthorized disclosure.

(c) Prohibition against use of record in making criminal charges or
investigation of patient

Except as authorized by a court order granted under subsection
(b) (2) (C) of this section, no record referred to in subsection (a) of
this section may be used to initiate or substantiate any criminal
charges against a patient or to conduct any investigation of a patient.

(d) Continuing prohibition against disclosure irrespective of
status
as patient

The prohibitions of this section continue to apply to records
concerning any individual who has been a patient, irrespective of
whether or when he ceases to be a patient.

(e) Armed Forces and Veterans' Administration; interchange of
records; report of suspected child abuse and neglect to State or local
authorities

The prohibitions of this section do not apply to any interchange of
records--

(1) within the Armed Forces or witrhin those components of the
Veterans' Administration furnishing health care to veterans, or

(2) between such components and the Armed Forces.

The prohibitions of this section do not apply to the reporting
under
State law of incidents of suspected child abuse and neglect to the
appropriate State or local authorities.

(f) Penalty for first and subsequent offenses

Any person who violates any provision of this section or any
regulation issued pursuant to this section shall be fined not more than
$500 in the case of a first offense, and not nore than $5,000 in the
case of each subsequent offense.

(g) Regulations; interagency consultations; definitions,
safequards,
and procedures, including procedures and criteria for issuance and
scope
of orders

Except as provided in subsection (h) of this section, the
Secretary,
after consultation with the Administrator of Veterans' Affairs and the
heads of other Federal departments and agencies substantially affected
thereby, shall prescribe regulations to carry out the purposes of this
section. These regulations may contain such definitions, and may
provide
for such safeguards and procedures, including procedures and criteria
for the issuance and scope of orders under subsection (b) (2) (C) of this
section, as in the judgment of the Secretary are necessary or proper to
effectuate the purposes of this section, to prevent circumvention or
evasion thereof, or to facilitate compliance therewith.

(Subsection (h) was superseded by section 111 (c) (3) of Pub. L. 94-581.
The responsibility of the Administrator of Veterans' Affairs to write
regulations to provide for confidentiality of drug abuse patient
records



under Title 38 was moved from 21 U.S.C. 1175 to 38 U.S.C. 4134.)

PART 2_CONFIDENTIALITY OF ALCOHOL AND DRUG ABUSE PATIENT RECORDS
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Subpart A Introduction

Sec. 2.2 Statutory authority for confidentiality of alcohol abuse
patient
records.

The restrictions of these regulations upon the disclosure and use
of
alcohol
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abuse patient records were initially authorized by section 333 of the
Comprehensive Alcohol Abuse and Alcoholism Prevention, Treatment, and
Rehabilitation Act of 1970 (42 U.S.C. 4582). The section as amended was
transferred by Pub. L. 98-24 to section 523 of the Public Health
Service

Act which is codified at 42 U.S.C. 290dd-3. The amended statutory
authority is set forth below:

Sec. 290dd-3. Confidentiality of patient records

(a) Disclosure authorization

Records of the identity, diagnosis, prognosis, or treatment of any
patient which are maintained in connection with the performance of any
program or activity relating to alcoholism or alcohol abuse education,
training, treatment, rehabilitation, or research, which is conducted,
regulated, or directly or indirectly assisted by any department or
agency of the United States shall, except as provided in subsection (e)
of this section, be confidential and be disclosed only for the purposes
and under the circumstances expressly authorized under subsection (b)
of
this section.

(b) Purposes and circumstances of disclosure affecting consenting
patient and patient regardless of consent

(1) The content of any record referred to in subsection (a) of this
section may be disclosed in accordance with the prior written consent
of
the patient with respect to whom such record is maintained, but only to
such extent, under such circumstances, and for such purposes as may be
allowed under regulations prescribed pursuant to subsection (g) of this
section.

(2) Whether or not the patient, with respect to whom any given
record referred to in subsection (a) of this section is maintained,
gives his written consent, the content of such record may be disclosed
as follows:

(A) To medical personnel to the extent necessary to meet a bona
fide
medical emergency.

(B) To gqualified personnel for the purpose of conducting scientific



research, management audits, financial audits, or program evaluation,
but such personnel may not identify, directly or indirectly, any
individual patient in any report of such research, audit, or
evaluation,

or otherwise disclose patient identities in any manner.

(C) If authorized by an appropriate order of a court of competent
jurisdiction granted after application showing good cause therefor. In
assessing good cause the court shall weigh the public interest and the
need for disclosure against the injury to the patient, to the
physician-
patient relationship, and to the treatment services. Upon the granting
of such order, the court, in determining the extent to which any
disclosure of all or any part of any record is necessary, shall impose
appropriate safeguards against unauthorized disclosure.

(c) Prohibition against use of record in making criminal charges or
investigation of patient

Except as authorized by a court order granted under subsection
(b) (2) (C) of this section, no record referred to in subsection (a) of
this section may be used to initiate or substantiate any criminal
charges against a patient or to conduct any investigation of a patient.

(d) Continuing prohibition against disclosure irrespective of
status
as patient

The prohibitions of this section continue to apply to records
concerning any individual who has been a patient, irrespective of
whether or when he ceases to be a patient.

(e) Armed Forces and Veterans' Administration; interchange of
record
of suspected child abuse and neglect to State or local authorities

The prohibitions of this section do not apply to any interchange of
records--

(1) within the Armed Forces or within those components of the
Veterans' Administration furnishing health care to veterans, or

(2) between such components and the Armed Forces.

The prohibitions of this section do not apply to the reporting under
State law of incidents of suspected child abuse and neglect to the
appropriate State or local authorities.

(f) Penalty for first and subsequent offenses

Any person who violates any provision of this section or any
regulation issued pursuant to this section shall be fined not more than
$500 in the case of a first offense, and not more than $5,000 in the
case of each subsequent offense.

(g) Regulations of Secretary; definitions, safeguards, and
procedures, including procedures and criteria for issuance and scope of
orders

Except as provided in subsection (h) of this section, the Secretary
shall prescribe regulations to carry out the purposes of this section.
These regulations may contain such definitions, and may provide for
such
safeguards and procedures, including procedures and criteria for the
issuance and scope of orders under subsection (b) (2) (C) of this section,
as in the judgment of the Secretary are necessary or proper to
effectuate the purposes of this section, to prevent circumvention or
evasion thereof, or to facilitate compliance therewith.



(Subsection (h) was superseded by section 111 (c) (4) of Pub. L. 94-581.
The responsibility of the Administrator of Veterans' Affairs to write
regulations to provide for confidentiality of alcohol abuse patient
records under Title 38 was moved from 42 U.S.C. 4582 to 38 U.S.C.
4134.)
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Sec. 2.3 Purpose and effect.

(a) Purpose. Under the statutory provisions quoted in Sec. Sec. 2.1
and 2.2, these regulations impose restrictions upon the disclosure and
use of alcohol and drug abuse patient records which are maintained in
connection with the performance of any federally assisted alcohol and
drug abuse program. The regulations specify:

(1) Definitions, applicability, and general restrictions in subpart
B (definitions applicable to Sec. 2.34 only appear in that section);

(2) Disclosures which may be made with written patient consent and
the form of the written consent in subpart C;

(3) Disclosures which may be made without written patient consent
or
an authorizing court order in subpart D; and

(4) Disclosures and uses of patient records which may be made with
an authorizing court order and the procedures and criteria for the

entry
and scope of those orders in subpart E.

(b) Effect. (1) These regulations prohibit the disclosure and use
of

patient records unless certain circumstances exist. If any
circumstances

exists under which disclosure is permitted, that circumstance acts to
remove the prohibition on disclosure but it does not compel disclosure.
Thus, the regulations do not require disclosure under any
circumstances.

(2) These regulations are not intended to direct the manner in
which
substantive functions such as research, treatment, and evaluation are
carried out. They are intended to insure that an alcohol or drug abuse
patient in a federally assisted alcohol or drug abuse program is not
made more vulnerable by reason of the availability of his or her
patient
record than an individual who has an alcohol or drug problem and who
does not seek treatment.

(3) Because there is a criminal penalty (a fine--see 42 U.S.C.
290ee-3(f), 42 U.S.C. 290dd-3(f) and 42 CFR 2.4) for violating the
regulations, they are to be construed strictly in favor of the
potential
violator in the same manner as a criminal statute (see M. Kraus &
Brothers v. United States, 327 U.S. 614, 621-22, 66 S. Ct. 705, 707-08
(1946)) .

Sec. 2.4 Criminal penalty for violation.
Under 42 U.S.C. 290ee-3(f) and 42 U.S.C. 290dd-3(f), any person who

violates any provision of those statutes or these regulations shall be
fined not more than $500 in the case of a first offense, and not more



than $5,000 in the case of each subsequent offense.

PART 2_CONFIDENTIALITY OF ALCOHOL AND DRUG ABUSE PATIENT RECORDS
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Subpart B General Provisions
Sec. 2.14 Minor patients.

(a) Definition of minor. As used in these regulations the term
""minor'' means a person who has not attained the age of majority
specified in the applicable State law, or if no age of majority is
specified in the applicable State law, the age of eighteen years.

(b) State law not requiring parental consent to treatment. If a
minor patient acting alone has the legal capacity under the applicable
State law to apply for and obtain alcohol or drug abuse treatment, any
written consent for disclosure authorized under subpart C of these
regulations may be given only by the minor patient. This restriction
includes, but is not limited to, any disclosure of patient identifying
information to the parent or guardian of a minor patient for the
purpose
of obtaining financial reimbursement. These regulations do not prohibit
a program from refusing to provide treatment until the minor patient
consents to the disclosure necessary to obtain reimbursement, but
refusal to provide treatment may be prohibited under a State or local
law requiring the program to furnish the service irrespective of
ability
to pay.

(c) State law requiring parental consent to treatment. (1) Where
State law requires consent of a parent, guardian, or other person for a
minor to obtain alcohol or drug abuse treatment, any written consent
for
disclosure authorized under subpart C of these regulations must be
given
by both the minor and his or her parent, guardian, or other person
authorized under State law to act in the minor's behalf.

(2) Where State law requires parental consent to treatment the fact
of a minor's application for treatment may be communicated to the
minor's parent, guardian, or other person authorized under State law to
act in the minor's behalf only if:

(1) The minor has given written consent to the disclosure in
accordance with subpart C of these regulations or

(ii) The minor lacks the capacity to make a rational choice
regarding such consent as judged by the program director under
paragraph
(d) of this section.

(d) Minor applicant for services lacks capacity for rational
choice.

Facts relevant to reducing a threat to the life or physical well being
of the applicant or any other individual may be disclosed to the
parent,

guardian, or other person authorized under State law to act in the
minor's behalf if the program director judges that:

(1) A minor applicant for services lacks capacity because of
extreme
youth or mental or physical condition to make a rational decision on



whether to consent to a disclosure under subpart C of these regulations
to his or her parent, guardian, or other person authorized under State
law to act in the minor's behalf, and

(2) The applicant's situation poses a substantial threat to the
life
or physical well being of the applicant or any other individual which
may be reduced by communicating relevant facts to the minor's parent,
guardian, or other person authorized under State law to act in the
minor's behalf.



